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INTRODUCTION
The 2008 financial crisis has led to widespread rethinking of national and transnational financial norms. 1 Indeed, these restructuring efforts have proven so substantial that some have labeled them collectively as a second "Bretton Woods," referring to the 1944 Bretton-Woods Conference that led to the establishment of many of the global financial norms in the post-war era. 2 These efforts at global financial reform have included a renewed interest in regulating socalled tax havens. 3 Tax havens are generally defined as "any country that does not seek to attract real investment, but instead promotes tax evasion to attract and increase foreign capital held in its jurisdiction through the use of lenient tax laws and strict bank secrecy." 4 Interestingly, these attempts at transnational tax haven reform have occurred not just at the international level but at the national level as well. For example, efforts in the U.S. Congress led to the introduction of two pieces of legislation aimed at dealing with the perceived negative impacts of tax havens: the Stop Tax Haven Abuse Act, originally introduced in 2007 5 and reintroduced in 2009, 6 2011, 7 and 2013, 8 and the Foreign Account Tax Compliance Act (FATCA), originally introduced in 2009 9 and enacted as part of the Hiring Incentives to Restore Employment Act. 10 The Stop Tax Haven Abuse Act, originally cosponsored by thensenator Barack Obama, 11 seeks to combat the veil of secrecy surrounding tax havens through the implementation of four rebuttable presumptions:
(1) Control-if in a tax proceeding a U.S. person (other than a publicly traded corporation) directly or indirectly, formed, transferred assets to, and was a beneficiary of, or received distributions from an OSJ [Offshore Secrecy Jurisdictions] entity, it will be presumed that the person exercised control over the entity.
(2) Transfers of income-in a tax proceeding any amount or thing of value transferred to a U.S. person (other than a publicly traded corporation) directly or indirectly from an account or entity in an OSJ, or transferred from such a U.S. person directly or indirectly to an account or entity in an OSJ, will be presumed to represent previously unreported income to the U.S. person in the year of transfer.
(3) Beneficial ownership-In a proceeding to enforce securities law, if a U.S. person (other than a publicly traded corporation) formed, transferred assets to, or benefitted from an OSJ entity (other than a publicly traded corporation), it will be presumed that the person beneficially owned and exercised control over such entity, regardless of the nominal ownership.
(4) Foreign financial accounts-In lieu of the current law requiring U.S. taxpayers to report (on the Foreign Bank Account Report) to the IRS any foreign financial account containing at least $10,000, the bill establishes a presumption that any account in an OSJ has funds sufficient to trigger this reporting requirement. 12 The Act also provides for a public list of known tax havens that the Secretary of the Treasury may update after determining that a jurisdiction's rules and regulations prevent the United States from gaining the information necessary to enforce its tax laws. 13 Finally, the Act would strengthen enforcement standards by authorizing the U.S. Treasury to impose various sanctions against tax havens and financial institutions that use its services, by requiring more stringent disclosure requirements of banks and securities who have U.S. taxpayers as beneficial owners of their foreign-owned accounts, by increasing the amount of time allowed for investigating a tax return involving tax havens, by placing stricter requirements on U.S. beneficiaries of foreign trusts, and by increasing the penalty for failing to disclose offshore interests, among other provisions. 14 FATCA, although similar in its goal of combating offshore tax evasion, focuses more primarily on strengthening reporting requirements. 15 Specifically, FATCA provides for a 30 percent tax withholding on payments either to foreign banks and trusts that fail to disclose U.S. accounts or to foreign corporations who fail to disclose U.S. interest holders, requires disclosure by U.S. persons of a variety of interests in a foreign entity, and broadens the definition of who qualifies as a U.S. beneficiary of a foreign trust requiring disclosure. 16 FATCA also imposes stiff monetary penalties against U.S. persons who fail to make these required disclosures of foreign-held assets and interests. 17 The policy merits of these two pieces of legislation and tax haven regulation in general have already been debated at length. 18 Indeed, there remains little consensus on even the precise definition of "tax haven." 19 However, this note will not address the technical merits of these two pieces of legislation; rather, this note will examine this legislation in light of the theories of globalization it embodies. Admittedly, political and pragmatic concerns played a much more overt role in the creation of these pieces of legislation, and neither embodies any theory of globalization explicitly or completely. Furthermore, the globalization theories this note will argue underlie the recent tax-haven reform efforts predate both these reform efforts and the financial crisis; neither the financial crisis nor tax haven reform can take credit for their 14 19. See Addison, supra note 4, at 705-06 (noting that, based on different factors used, compiled lists of states designated as tax havens can vary greatly); Tihin, supra note 18, at 421 (stating that a "very fine line" divides legitimate tax shelters favored by the legislature and tax laws from abusive tax shelters whose services circumvent the tax laws).
introduction into globalization scholarship. This note will seek to show how this legislation, as a response to the recent financial crisis, reflects a limited shift in the prevailing view of globalization from one with the untouchable free flow of capital at its core toward one where states can positively influence the creation of new transnational capital norms. To that end, Part I will first provide an overview of the "traditional" neoliberal theory of globalization, with its emphasis on the primacy of the market and capital mobility, and will discuss how the traditional view of tax havens reflected this worldview. Part II will then examine emerging alternate theories of globalization that question the sanctity of unregulated capital flows and allow for an active role for state and nonstate actors in influencing international norm creation. Finally, Part III will analyze the scholarship and legislative history surrounding both FATCA and the Stop Tax Haven Abuse Act in light of these changing views of globalization.
I. NEOLIBERAL GLOBALIZATION THEORY AND CAPITAL MOBILITY
Until the recent financial crisis, the neoliberal theory of globalization represented the dominant globalization worldview behind both national and transnational financial policymaking. 20 The neoliberal view finds its origins in the 1944 Bretton-Woods Conference, an event that, much like the current efforts to combat the 2008 financial crisis, sought to redefine transnational financial structures and norms in the wake of a massive systemic upheaval. 21 This view of globalization has two principle characteristics: the primacy of market forces over state sovereignty 22 and the unrestricted transnational flow of capital. 23 
A. Rule of the Market
As Susan Strange notes, the erosion of state authority in favor of the impartial and uncontrollable rule of the global market economy lies at the core of the neoliberal theory of globalization: The argument put forward is that the impersonal forces of world markets, integrated over the postwar period more by private enterprise in finance, industry [,] and trade than by the cooperative decisions of governments, are now more powerful than the states to whom ultimate political authority over society and economy is supposed to belong. 24 Strange, like other proponents of neoliberal view, cites several factors in support of this worldview. To begin with, Strange points to the fact that states have failed to provide many of the "fundamentals," such as "security against violence, stable money for trade and investment, a clear system of law and the means to enforce it, and a sufficiency of public goods like drains, water supplies, infrastructure for transport and communications," that most associate with the just exercise of state authority. 25 These failings, Strange claims, have eroded popular respect for the traditional authority of states. 26 Furthermore, Strange argues that many states have only aided the decay of their authority by increasing government regulation in "marginal" matters such as product safety and transportation systems, actions that she claims only serve to "trivialize[] government" and further erode popular respect for traditional state authority. 27 The second and related factor Strange points to is the increasingly rapid technological evolution that has occurred during the last century. 28 The effect of this technological advancement proved twofold. First, the dramatic increase in the destructiveness of weapons technology has contributed to the erosion of public confidence in the ability of state governments to defend their citizens. 29 Second, and perhaps most important, the rapid proliferation of civilian technology provided the catalyst for the creation of a consumer-driven, global, capitalist economy in which gaining market share, not territory, brings wealth and power. 30 Strange claims that Germany and Japan provide the best proof of this. Although both lost tremendous amounts of territory after World War II, both states rapidly rose to positions of power on the world stage, not through military might and capture of territory, but through economic might and the capture of market share. 31 Because this economic power comes largely through the private rather than public sector, transnational corporations and other private actors have replaced many state governments as the choicest allies for actors seeking to increase their economic power. 32 In short, although states have become economically powerful under this neoliberal view of globalization, they owe that power not to their traditional authority as states, but to market forces beyond their control. 33 They exist merely as ships adrift on the impartial sea of the market. 34
B. Unrestricted Transnational Flows of Capital
Along with emphasizing the importance of market forces over state authority, proponents of the neoliberal theory of globalization also promote the importance of the unrestricted transnational flow of capital, which they claim "eliminates much inefficiency [,] . . . applies capital wherever it brings the highest returns [,] . . . disciplines lazy management [,] and . . . offers far better opportunities for managing risks." 35 According to Strange, the aforementioned rapid advancement has created a major need for unfettered capital mobility: as technology has advanced, the capital costs for increased advancement have increased in kind. 36 Consequently, increased capital mobility is required to maintain the increased wealth and power that technologic advancement has afforded the global market economy. 37 These principles of the neoliberal theory of globalization underlie previous regulation of tax havens (or lack thereof). Proponents of this view of globalization recognize the legitimate use of tax havens as just another example of efficient use of capital resulting from unfettered transnational capital mobility. 38 Consequently, earlier domestic attempts to limit or control the flow of capital to or from tax havens, such as the U.S. 
II. EMERGING ALTERNATIVE THEORIES OF GLOBALIZATION
Although still relevant, the preeminence of the neoliberal theory of globalization has waned in the wake of the recent financial crisis, with alternative theories emerging to challenge its long-held assumptions about globalization. Two theories prove particularly relevant to this note: Peter Evans's "counter-hegemonic globalization" 42 and Harold Koh's "transnational legal process." 43 
A. Counter-Hegemonic Globalization

Peter
Evans's alternative theory of "counter-hegemonic globalization" directly attacks the core neoliberal principle of guiding market forces and unrestricted transnational capital flows. 44 assertions are not entirely novel; rather, he bases much of his argument on Karl Polanyi's argument that "no socio-political order whose priority is to give pre-eminence to the self-regulating market is sustainable." 45 While acknowledging that the current system of globalization features many elements inconsistent with the theoretical principles of neoliberal globalization-such as "the persistent imposition of rules and resource allocation based on the political interests of the powerful and despite the growing importance of neo-mercantilist rivalries among major powers"-Evans asserts that the "dominant elites" remain ideologically committed to the neoliberal theory, thus rendering the current system prey to the unsustainability Polanyi described. 46 Evans argues that the neoliberal theory of globalization has failed in two key ways:
The first is failure to construct social mechanisms for doing what markets are inherently incapable of doingprotecting people and nature from inordinate manmade risks and from being treated as "externalities." The second is inability to govern markets and discipline capital so that capitalists themselves are protected from the potential chaos of unregulated markets and are compelled by competitive pressures to perform their Smithian role of "revolutionizing the means of production." 47 The first failure of neoliberal globalization that Evan discusses focuses on the inability of the theory to protect social rather than economic benefits. 48 Evans begins with the assumption that "nature and markets generate risks" and that society, including both the public and the private sector, has traditionally born the burden of guarding against these risks. 49 However, Evans argues that neoliberal globalization, with its dismissal of state authority in favor of the rule of market forces, has shifted these risks "from governments and corporations to individuals with far less capacity to bear them." 50 This, in turn, has led to a decrease in the amount of social protection afforded individuals, particularly in the realm of collective goods such as health care and environmental protection. 51 these collective goods as "fundamental components of social protection" that generate "positive spillovers," neoliberal globalization treats them merely as another "commodity," thus leading to an under-allocation of resources toward these goods. 52 Furthermore, the negative effects resulting from the under-protection of these collective goods have only increased as development and population have increased. 53 In essence, Evans argues that the neoliberal system of globalization and its enforcement of "the untrammeled reign of the self-regulated market" fail to recognize the value of many social goods and the harm their inadequate protection can cause. 54 Evans also criticizes neoliberalism's overemphasis on the value of technological capital at the expense of human capital. 55 Specifically, Evans argues that, to protect the wealth and power provided by the technological advances it has helped to create, neoliberal globalization has permitted elites within the system to enforce monopolistic interests in the most profitable technologies. 56 Consequently, this enforcement of monopoly interests over "intangible" technological capital has kept this resource in the hands of only a chosen few and out of the hands of actors rich in human capital, creating an imbalance in who actually realizes the benefits of the self-regulating market for which the neoliberal system of globalization does not account. 57 Furthermore, contrary to the claims of the neoliberal theory, Evans asserts that protection of monopolies on technology actually hinders technological progress, particularly when it comes to the development of technologies that are key to protecting collective social goods such as drug and medical technologies. 58 Compounding these shortcomings is Evans's second great criticism of neoliberal globalization: the lack of adequate governance of markets and capital flows. 59 As mentioned above, Evans asserts that neoliberal globalization's commitment to eliminating regulation in favor of a selfregulating market has undermined the ability of state actors to provide adequate protection of social-collective goods. 60 However, Evans's argument goes beyond this point to assert that economic growth has so far outstripped any effective regulatory mechanisms, whether national or global, that the economic as well as social health of the system has begun to suffer. 61 As to how adherence to the neoliberal theory could lead to the opposite of the intended result, Evans provides a succinct answer: "Genuine ideological conviction that regulation reduces efficiency, combined with short-sighted self-interest in being able to profit from the absence of governance, leaves neo-liberal elites incapable of constructing even the order that they need for their own long-term accumulation of capital." 62 Crucial to the subject of this note, Evans points out that the danger of harmful consequences resulting from a lack of adequate governance has proven especially great in the financial sector, where technological advances and the efforts to erode capital controls have caused the growth of transnational capital flows to far outpace any efforts to regulate them. 63 To conclude, Evans argues that these failures have caused substantial disillusionment with the neoliberal system of globalization in the wake of the recent financial crisis, thus opening the door for an alternative form of globalization to supplant the neoliberal elites (what Evans calls "counter-hegemonic globalization"). 64 Although Evans admits that he remains unsure as to exactly what form this "counterhegemonic globalization" will take, 65 the opportunity this shift has presented to challenge accepted globalization norms has already begun to bear fruit, as we shall see later.
B. Transnational Legal Process
Unlike Evans, Koh does not directly attack the neoliberal system of globalization. However, his theory of "transnational legal process" does run contrary to the principles of neoliberal globalization by asserting that states, along with a variety of other actors, can take action to influence the creation and enforcement of evolving international norms: "Transnational legal process describes the theory and practice of how public and private actors-nation-states, international organizations, multinational enterprises, nongovernmental organizations, and private individuals-interact in a variety of public and private, domestic and international fora to make, interpret, enforce, and ultimately, internalize rules of transnational law." 66 Several factors of Koh's theory will prove relevant to this note's study of tax haven reform. First, Koh asserts the theory is nonstatist, meaning that state actors do not play the only or even the primary role in the creation and enforcement of new international norms. 67 At first glance, this element may appear to support the neoliberal theory of globalization. However, Koh's theory remains distinct from neoliberal theory in that, although it denies state actors the exclusive role in crafting and enforcing international norms, it still allows for a substantial role for states alongside a variety of other nonstate actors. 68 This stands in contrast to the neoliberal theory's relegation of state actors to the role of mere puppets of an all-powerful market economy. 69 Second, the transnational legal process is dynamic and constantly evolving; under this process, "[t]ransnational law transforms, mutates, and percolates up and down, from the public to the private, from the domestic to the international level and back down again." 70 The cyclical nature of this evolutionary process also sets Koh's theory apart from neoliberal globalization. Although neoliberal theory clearly allows for development and evolution, it views the process as one in which the market directs and enforces change rather than one where input from a variety of actors at all levels can drive change. 71 Third, the transnational legal process is normative, meaning that the interaction of actors of all kinds at both the domestic and transnational level leads to the creation, interpretation, and enforcement of new transnational legal norms. 72 This point provides the crux of Koh's argument against the neoliberal view, because it allows a variety of state and nonstate actors to play an active, positive role in shaping the course of globalization.
Thus, although Koh put forth his theory several years before the recent financial crisis, these three elements of transnational legal process and their deviation from the core principles of the neoliberal theory of globalization make them particularly relevant to our examination of the globalization shift embodied in the recent efforts at tax haven reform.
III. EVIDENCE OF CHANGING VIEWS OF GLOBALIZATION IN TAX HAVEN REFORM
The scholarship and legislative history surrounding the recent efforts at tax haven reform provide an excellent case study of the limited shift away from the neoliberal view of globalization brought on by the recent financial crisis. Of course, real-world actions will rarely, if ever, perfectly adhere to theory, and this case proves no exception. To begin with, nowhere in the legislative history surrounding both FATCA and the Stop Tax Haven Abuse Act does explicit mention of any globalization theory appear. Not surprisingly, the respective legislative histories of each Act expressly point to much more politically relevant motivations such as increasing tax revenue and decreasing the budget deficit. 73 Furthermore, the recent efforts at tax haven reform represent a mere limited shift away from the traditional neoliberal model, not an absolute paradigm change. It remains worth remembering that, as of writing of this note, the Stop Tax Haven Abuse Act has not yet passed despite repeated introductions in Congress. 74 This fact alone indicates that members of the government (and possibly the business interests that lobby them) remain uncomfortable with threatening the perceived economic benefits of transnational capital flows with legislation targeting tax havens. Indeed, some of the legislative history surrounding the reform efforts explicitly expresses a desire to protect positive aspects of the neoliberal globalization regime. 75 However, although the recent tax haven reform efforts signal nothing as dramatic as the death of the neoliberal globalization regime and the rise of a new globalization order, they do provide evidence of a 74. See S. 681, supra note 5; H.R. 2136, supra note 5; S. 506, supra note 6; H.R. 1265, supra note 6; S. 1346, supra note 7; H.R. 2669, supra note 7; H.R. 1554, supra note 8; S. 1533, supra note 8; H.R. 3666, supra note 8.
75. See 158 CONG. REC. S5104 (daily ed. July 18, 2012) (statement of Sen. Joseph Durbin) (asserting that the tax haven reform efforts he supports do nothing to "impinge[] on any individual's right to hold financial interests anywhere in the world"); 154 Cong. Rec. S2098 (daily ed. March 13, 2008) (statement of Sen. Carl Levin) (distinguishing between abusive tax shelters and congressionally sanctioned tax shelters).
limited but significant shift away from the core principles of neoliberal globalization theory. This evidence appears in both (a) the statements and actions of the U.S. government, foreign governments, and private actors surrounding the reform efforts and (b) the legal scholarship analyzing the reform efforts.
A. Evidence of the Shift in the Statements and Actions of Governments and Private Actors
Evidence of this shift in the view of globalization and the state's role in it can be seen first and foremost in the statements and actions of the U.S. government, foreign governments, and private actors. To begin with, while the legislative history surrounding FATCA and the Stop Tax Haven Abuse Act never explicitly references a new globalization theory, it does provide evidence of both a recognition of the negative consequences of unfettered transnational capital flows and a belief in the ability of the state to play a positive, active role in correcting those negative effects.
First, the legislative history surrounding the acts paints a decidedly negative picture of tax havens and their use by U.S. individuals and corporations to decrease the amount of taxes paid to the U.S. government; such activity is labeled as "offshore trickery," 76 "monkey business," 77 "a giant shell game," and "an enormous tax scam." 78 Those who engage in such activity are called "tax dodgers" 79 and "tax cheats" who use "high-priced accountants, lawyers, and banks" to transfer a large portion of their U.S. tax burden "onto the backs of honest taxpayers." 80 Even more significantly, the legislative history accuses these tax havens and those who make use of them of "undermining the integrity of our tax system" 81 and driving a financial "race to the bottom." 82 Although one could attribute some of the severity of this language to mere political verbosity, one cannot ignore the fact that such negative portrayals of what can only be described as a form of transnational capital flow conflict with the previously accepted sunny picture painted by neoliberal globalization theory. Furthermore, the contemporaneous acknowledgement by conservative economic minds of the market's failure to effectively regulate capital flows suggests this language amounts to more than mere liberal rhetoric. 83 Rather, by accusing tax havens of undermining the strength of the U.S. legal system and decreasing the amount of tax revenue available for funding government programs, these statements echo Evan's criticism that strict adherence to the self-regulating market of neoliberal globalization can harm social goods. 84 However, evidence provided by the legislative history challenges not just the sanctity of transnational capital flows promoted in neoliberal thinking but the role of the state in influencing those flows as well. Unlike the almost fatalistic view of the decay of state power in the wake of market forces embraced by the neoliberal theory, 85 the statements found in the legislative history argue that the United States can and should take action to regulate these capital flows. 86 Indeed, the statements in the legislative history come close to explicitly rejecting neoliberal theory by chiding members of Congress for tacitly accepting the ongoing use of tax havens in failing to take regulatory action against them 87 and by refusing to accept a "philosophy" that requires the United States to "match other countries in an absence of rules." 88 Such statements indicate no wringing of the hands and no bowing to the rule of the market; rather, they assert an active, positive role for the state in regulating and shaping the path of globalization as envisioned in Koh's transnational legal theory. 89 The evidence of this theoretical shift is not limited to the statements and actions of the U.S. government, however; several other states have taken steps that indicate their concurrence with the views underlying these tax haven reform efforts. For example, France, Germany, Italy, Spain, and the United Kingdom have worked with the United States to try to establish a framework for the information sharing and disclosure mandated under FATCA. 90 Perhaps even more telling, Liechtenstein, a well-known tax haven, has indicated a willingness to adopt international standards of information disclosure to prevent misuse of its secretive banking services. 91 Evidence of these changing views comes from beyond the state level as well; many private actors have indicated a willingness to embrace greater regulation of capital flows. One of the most notable examples is Swiss banking giant UBS, which agreed to disclose information on and to close the accounts of several U.S. clients in 2009. 92 UBS does not stand alone among private actors in taking steps to comply with recent tax haven reform efforts; the IRS has received "well over" 7,500 applications for FATCA's voluntary offshore disclosure program. 93 These actions by private actors, along with those of foreign state actors discussed above, further conform to Koh's theory of transnational legal process: not only do they provide broad evidence of state and nonstate actors playing an active role in shaping transnational norms, 94 but they also provides examples of the dynamic and normative power of their interactions. 95 One can trace the path of norm creation, interpretation, and enforcement from the beginning of reform efforts at the state level in the U.S., to interpretation of what those reform efforts will mean at the transnational level, to further interpretation and the beginnings of adoption and enforcement of some new tax haven norms at both the national and the transnational level by both state and nonstate actors. Thus, the statements and actions of the U.S. government, foreign governments, and private actors surrounding these two pieces of legislation and related tax haven reform efforts provide significant evidence of a limited shift away from the neoliberal model of globalization to a model that allows for some regulation of capital flows and envisions a significant role for state and nonstate actors in crafting those regulatory norms.
B. Evidence of the Shift in Legal Scholarship
Along with the evidence provided by the reform efforts, much of the legal scholarship analyzing those reform efforts also provides evidence of a limited shift in the globalization paradigm. First, many of the articles of legal scholarship critiquing FATCA and the Stop Tax Haven Abuse Act acknowledge that states can and should play an active role in regulating transnational capital flows, even those that oppose the specific methods embodied in these pieces of legislation. 96 Such acknowledgement means that, while they many disagree on the proper means of regulation, many legal scholars do endorse Koh's argument that state actors can play a positive and active role in creating transnational regulatory norms. 97 In tandem with this acknowledgment of the ability of states to regulate transnational capital flows, many legal scholars have also acknowledged the potential negative effects of tax havens and the unregulated capital flows. Timothy Addison, for example, argues that allowing the unregulated tax flows that permit the abusive use of tax havens decreases aggregate social welfare by allowing individuals to pay less in taxes than the cost of the public benefits they enjoy. 98 This argument closely mirrors one of Evans's major criticisms of the neoliberal theory of globalization-that it provides inadequate protection of social goods. 99 Furthermore, several legal scholars have argued that unfettered capital flows have led directly to the proliferation of offshore tax havens. Adam Rosenzweig, for instance, argues that tax havens arise out of what he calls the "capital neutrality paradox." 100 By this he means that, because states have sought to realize the economic benefits of globalization by allowing the free transnational flow of capital and avoiding double taxation (i.e., taxing the same funds twice, abroad and at home) to maintain "capital neutrality," they have unintentionally created the incentives for states to act as tax havens:
The problem is that there is a cost to making capital more mobile in addition to a benefit: the more mobile capital becomes, the more easily countries can use tax incentives to attract such capital. In other words, one country focusing on double taxation relief can make tax competition a cheaper and more readily available instrument for other countries to attract capital. 101 Although Rosenzweig acknowledges that this causal relationship does not necessarily mean that the negative effects of incentivizing tax havens will outweigh the benefits of capital neutrality, 102 his argument about the "capital neutrality paradox" conforms to Evan's criticism of the neoliberal theory of globalization. It draws a direct line between the neoliberal adherence to unrestricted capital flows and the decreased aggregate social welfare caused by loss of tax revenue to tax havens.
Finally, some of the legal scholarship on the recent efforts at tax reform echo Koh's theory of transnational legal process by analyzing the ability of state and nonstate actors to craft new transnational tax norms. For example, Allison Christians argues that "tax law emerges and evolves through iterative interactions among politicians, lawmakers, administrators, practitioners, taxpayers, advocates, the media, and academics," and points to how comparison and peer pressure among members of the OECD have influenced their respective tax law regimes. 103 In tracing the path of tax law formation from the state level; to the transnational level of the OECD; to the state level again as Member States influence, interpret, and internalize new tax norms, Christians's argument almost mirrors Koh's language describing the dynamic process of norm formation. 104 Thus, legal scholarship analyzing the recent efforts at tax haven reform further reflects the limited shift away from the neoliberal theory of globalization to a new paradigm that recognizes the benefits of capital flow regulation and the ability of both state and nonstate actors to realize it.
CONCLUSION
The recent financial crisis has led to a widespread reexamination of global financial norms, including the transnational free flow of capital. Efforts at tax haven reform, most notably FATCA and the Stop Tax Haven Abuse Act, and the legislative history and legal scholarship surrounding them, provide evidence of a limited shift away from the traditional neoliberal theory of globalization to one that both recognizes the potentially positive benefits of transnational capital regulation and envisions an active role for both state and nonstate actors in creating, adapting, and enforcing those regulations. Time will tell whether this shift will continue or what other areas of globalization it may impact. However, if this alternative thinking about globalization can impact an area of transnational finance as significant as tax havens and a principle of globalization as essential as capital flows, it seems likely that globalization thinking will continue to evolve.
